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1 STATE COF OREGCN,

SRt U. S. DISTRICT COUit.t
: DISTRICT OF OREGON
CLERK, U.S. DISTRICT COURT < FILED
TCT OF GREGOR | - N
DiSTRICT OF GRIGOR | tiaY 2 1989
7.0 .mK
(:">Q,UJ

' IN THE UNITED STATES DISTRICT CCURT
FOR THE DISTRICT COF OREGCN

THE OONFEDERATED TRIZES OF SILETZ
DNDIANS CF OREGOR,

Plaintiff,
and cvIL no. 90—+ 3 3
UNI'TED STATES OF AMERICA, : ~
FDNAL DECREE & ORDER

Intervenor-Plaintifs,

Defendant.

Nt ettt S N N St et S St sl Nt St ot et

| Based on the Findings of Fact and Conclusicns of Iaw he_rej;n, enter=3
this date, it is HﬁREBY CRDERED, ADJ'UD:-ED, .AND DECREED as follows:
i. The Agreement Among the State of Oregon, the United States of

America and the Cmfederated Tribes of the Siletz Indians of Oregon to Permanently
Define Tribal Bunting, Fishing, Trapping and Gathering Rights of the Siletz Tribe
and Its Members dated April 22, 1980, a copy of which is attached hereto:as Attach
ment A and hereby made apartofthis Decree, is hereby approved as a final settle
ment of the claims and contentions of the Confederated Tribes of Siletz Indians of
Oregon and Of the United States of America as trustee for said Tribe and its

mambers raised in the canplaints filed herein, and the terms and conditions of sal
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“said'rribeoritsmanbersotherthariasnhrighsaresped.fiaiandlimitedby the

2. The State of Cregon, the Oregon Department of Fish ané Wildlife,
the Department of Justice of the State Of Oregon, the Oregon State Police, any
successor agencies or ofn.c:.a]s of the State of Orsgcn to said agencies and their
officers, agents, servants, employees, attorneys and any perscn acting under their
authority and direction are hersby permanently ordered and enjeined to carry out all

|cbligations agreed to on behalf of the State of Oregon and said agencies in said

Agresment.

3. The Confederated Tribes of Siletz Indians of Oregon, any SUCCessOr
entity thereto, their members, and the United States of Amafica as trustee for the
Confederated Tribes of Siletz Indians of Cregon ard its members, anv officer,
agent, servant, emplovee, or attorney of either thereof, and any persons in active
concert or participation with any of them vwho receive actual notice of this Order
by perscnal service or otherwise are hereby .pemanently enjoined from asserting or
prosecuting any claim for trital hmting, fishing, trepping or gathering '::ights of 1

terms ard prcvisicajzs of said Agreement. _
4. Nothing in this Order shall grevent any party herets or any successcr
tosuchpartyfrunbrmc:mganyacuonnecessa:ytoenforceorsecure the cbserv-

ance of the provisions of said Agreermt.

PAGE 2 - FINAL DECREE & ORDER
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1 5. Each party shall bear its own costs in this action.
2 DATED this Zecof day of MALy |, 13g0.
/
3 :
4
5 nited States District Judge
6 RESENTED BY

~

‘gﬁ
:

Attorney for the Confederated Tribes
of Siletz Indians of Oregon

10

1
12
13

Assistant Attormev General
Attorney for State of Oregon
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. AGREEMENT

AMONG THE STATE OF OREGON,
THE UNITED STATES OF AMERICA
AND THE CONFEDERATED TRIBES OF
SILETZ INDIANS OF
OREGON

TO PERMANENTLY DEFINE
TRIBAL HUNTING, FISHING, TRAPPING,
AND GATHERING RIGHTS
OF THE SILETZ TRIBE
AND ITS MEMBERS
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1 AGREEMENT

2 1. Parties. The following entities are the parties to

3 the agreement and they shall be defined for the purposes of this
4 agreement as follows:

5 a. .  "Tribe" shall mean the Confederated Tribes of

6 Siletz Inéians_of Cregon, as referred to in Public Law 95-195,

7 91 Stat. 1415 (currently codified at 25 U.S.C. S 711-711f), and
8 all tribal members, present and future.

9 . b. "State" shall mean the State of Oregon acting

10 through the Oregon Department of Fish and Wildlife, an adminis-
11 trative agency of the State of Oregon; the Department of Justice
12 of the State of Orasgon; the Oregon State Police; and any succig;
13 -sor agencies or offiéials of the State of Oregon that'may have
14 7Tegulatory jurisdiction over the harvest of fish-or wildlife

15 within the State of Oregon. o . .

16 - c. fDepartmentd shall mean the Oregon Department of
17 Fish and Wildlife and anf,suCCesst agenéies'that may have

18 —regulatory jufisdiction.gvefztﬁéshar§e§t'ofzfisp or wildlife

19 within the State of Oregbn.ﬁ;n.i - ,-_gjlg'"

20 . d. “"The United States".shaii mean the United States
21 of America; the United States Department ofithe Interior and

22 agencies within that department; and the United States Department
23 of Justice and agencies within that department. The United

24 States is 2 party to this agreement solely in itslcap;;ity as

25 trustee for thg‘Tribe and its members.

26 2. Statement of Purpose. This agreement has been negotiated

Page 1
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beciuse of the following factors:

a. The nature and extent of ti‘ibal hunting, fish_ing,
gathering, and trappmg Tights are-presently unknown. They have
pot been defined by any court. The question is exceedlngly
complex, invelving numerocus acts of Congress, executive orders,
and treaties. Siletz hunting and fishing rights have been and
are now the subjéct of significant controversy. The Tribe
contends that it possesses tribal hunting, fishing, trapping and
gathering rights. The State, on the other hand, disaarees and
presently enforces state law whenever the Tribe or its members
hunt fish, trap, or gather, contrary to any provision of the
law,

| b. Thus, in order to resolve tﬁis controversy and to
promote sound and orderly management and conserva.t:.on of f£ish
and wlldllfe resources, it is the desire of the parties to
define, specifically and pPermanently, the nature and extent of
the Tribe's rights.

5. Controlling Principles. This agreement shall be

construed in accordance with the following principies:

a. This agreement shall fully" and completely define

~the tribal hunting, fishing, trapping, and gathering rights, and

no special tribal' rights shall hereafter exist except those
which are specifically set forth in this agreement.

b. © Any hunting, fishing, trapping; and ga?hering,
including method, time, and place, which is 'conductéd by the

Tribe or. its members and which is not specifically permitted by

2
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(Section 3 cont'd) SR

this agreement'shall be sﬁbject to regulation under applicable
state laws.

c. The parties are determined to implement this
agreement in a cooperative and positive manner. The parties
intend to assist each other in the implementation of this dgree-
ment and to exchange among themselves all documents and other
information concerning the implementation of this agreement.

d. All of the parties have negotiated this agreement
voluntarily; have signed it free of any pressure, coercion or
duress of any kind; and have been extsnsively advised by counsel,
all of whom are intimately familiar with the legal issues'addressed

by this agreement. The parties have all had full accass to all

. of the relevant facts, legislative history, and judicial precedent.

The parties, therefore, intend this agreement to be the sole,
exclusive statement of any special hunting, fishing, _trapping,
and gathering rights'which the Tribe daoes bossess and of those
which it does not possess. The parties expressly intend that
this agreéﬁént shall no;_be.con;ested 6r'reopened-at any time;

e. The Tribe is a 30vgreignzgovernment and is legally
empowered to represent its members in this agreement. This
agreement, therefore, shall‘be permanently binding on -all tribzl
members, present and future.

f. The parties agree that the State shall retain the
saovereign authority to manage fish and wildlife feggﬁiéesj both -
on and off the -Tribe's reser@atibn, subject to the provisions of

this agreement.

3
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g. This agreement is based on the special circum-
stances surrounding thg relationships of the parties and does
not affect the rights of any persons, tribes, or groups who are
not parties to this agreement.

4. Fishing Rights. In addition to those fishing rights
or priviléges accorded to citizens or licensees of the State
under state law, the Tribe shall have the rights set forth in
this paragraph. .

a. The Cultﬁral‘Eishery;

(1) The Tribe shall have the opportunity to
harvest 200 salmon, regardless of size, per: vear from sites on’

tributaries of the Siletz River according to the provisions of

-this agreement. The parties acknowledge that actual annual °

salmon harvest may be less thén 200 salmon because of water
conditions, varying run sizes, and fishing effort. Furthermore,
the parties agree that there shallhbe no makeup of salmon harvest
in subsequent feérs if harie;t-is less than 200 salmon in any

single year. No state 11cense shall be requlred for .salmon

taken pursuant to thls sectlon.f’*‘

-{2) The only perm1551b1e means of harvest shall
be dip nets, spears, and gaffhooks. "Dip net" shall mean a net

with 2 mesh size no largervthan 5 inches (measured from the

- inside of one vertical knot to the outside of the opposite

vertical knot), attached to a hoop no larger than 4 feet in

diameter and attached directly to a handle; dip nets shall be

attended at all times. 'Spear” shall mezn a hand-propelled

4
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(Section 4 cont'd)

barbed single or multiple point device attached directly to long

shaft; no multiple pointed spear shall have an overall width

greater than 8 inches. "Gaffhookdﬂshali mean a large, stroﬁg,

Siﬁgle point hook attached directly'to.a handle. )
.(3) Harvesting by the Tribe.shall occur only during

salmon runs as set forth herein. The tribal fishingréeason, up

to but nat to exceed 60 days, shall be established by the Department

after consultation with the Tribe each calendar year during the

period of the more active part of the fall salmon run. All

tribal salmon fiéhing shall occur during those regular hours s%t

for salmon angling by the Commission. The est;blishment of any

special tribal fishing season is subject to the State's zuthority

-to regulate for comnservation purposes and for protection'of °

-

steelhead.
A (4) The harvest of salmon shall be permitted
only at the followmu spec1f1c trlbutary 1ocat10n5°
(;) Euchre Creek Falls, whlch is a single.
}"r;:;_'? -falls, and a 51te located approximately
'between rlver mile Z 8 and 3.0 in
Section 11, TQS RlOW W.M.;
(b) Dewey Creek Falls, which is a series of

falls located approximately between

river mile 0.4 and 0.5 in Section 7,

T10S, R10W, W.M.; and

-
S

(c) A single site on Rock Creek, as agreed

upon in writing by the Tribe and the
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Department.
The Tribe and the Depal.'tment may agree in writing upon replace-
ment sites on tributaries of the Siletz River if fishing sr
management at any of the above sites becomes impractical. The
Department shall manage, and: where appropriate, enhance the
salmon resource in each designated stream, consistent with sound
principles of fishery science.

(5) A1l tribal fishing pursuant to this agree-
ment shall be subject to all of the rights of private landowner‘s
and tenants under state trespass laws and other applicable
provisions. |

(6) All harvesting of salmon shall be in accor-

- dance with the licensing z2nd tagging procedures set forth in’

section 7, below.

b. The Subsistence Supply. In addition]to the right to

harvest salmon from tributaries of the S:Llet" Rlver as set fortn

above, the Trlbe shall have “the rlght to rece:we';*:at its optlon,

4000 pounds . annually of surplus salmon carcasses*from a source .

to be determ:med by the Department. These flsh shall be fit for
human consumption and grade one fish shall be suppl:.ed if avail-
able. After the State has sorted the surplus salmon and has

determined which fish are available for consumption, the Tribe

may at its option participate in the final selection of these
fish. An authorized agent of the Tribe shall be resp;nsible for
pickup of salmon carcasses at an appropriate location or loca-

tions designated by the Department and reasonably convenient to

6
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the Tribe. The Tribe shall make all arrangements for the con-

sumpt1on of such flsh but such flsh shall not be used for any

commercial purpose.

‘ c. Prohibited Acts. The foliowing acts shall not be

included within the Tribe's special fishing rights and are
subject to regulation under'applicable state or federal law:

(1) The taking of steelhead or game fish other than

salmon.
(2) Net fishing, including gill netting, eicept that

dip netting will be permitted as defined in this agreement.

(3) The use of fish, or parts thereof, for commercial

purposes.
(4) The taklnc of fish in a geocraphlc area other
than those establlshed pursuant .to this agreement.

(S) The taklna of fish in excess of the number speci-

fied in thls agreement

(6) The tak1ng of f1sh 1n v1olat1on of any of the

11m1tat10ns set.fcrth in thls SECLan 4 or of the 11:en51ng and

tagging prov151ons as set forth in section 7 below.

5. Hunting Rights. In addition to those hunting rights

or privileges accorded to citizens or licensees of the State

under state law, the Tribe shall have the Tights set forth in

this paragraph.

¥

(2) Cultural Hunting.
(1) The Tribe shall have the opportunity to

harvest a:total~of 400_deer and elk PeT ‘year; (wvhich total shall

T e T R = St

7



[y

VW 0 N & th & W o

I\INMMH'HHH
WR o o0owJanirBREE

14
5
6

'lage

. -<{Section S cont'd)

not include more than 25 elk) within the following two units, as
‘those units were defined as of the date at this agreement: The
Stott Mountain Management Unit and that portion of the Alsea
#anagement Unit which lies north of Oregon Highway 34 and west
of Oregun.Highway 223. The parties acknowledge that the aﬁnual.
harvest may be less than 400 animals and that there shall be no
makeup of deer or elk harvest in subsequent years. No state

license shall be required for game taken parsuant to this secticn.

- Tribal huﬁting shall be subject to the State's right to ragulats

for conservation purposes.

(2) All hunting pursuant to this agreement shall

occur only during deer and elk seasons prescribed by the State

-for all citizens in the geographic area described in section” 5(a)

- {1), above. If the State prestribes 2 controlled deer or elk

season in the described geographical area whereby participants
must draw for permits, the State shall pravide permits to the
Tribe, at the Tribe's option, for the contrclled hunt of up to.

10 percent off;he total éqntrolled;}ags{;uthﬁrizédlfbr'all

citizens. .Such permits for Controlled ‘hunts shall be valid only

when used with an unused tribal fag and shall be counted as part
of the 400 total tags issued pursuant to section S. Weapons,
antler regulatibns, methods, and other regulations for tribal
hunting shall be the same as established by the State for all
citizens. | he

(3) All tribal hunting pursuant to this agree-

ment shall be subject to 2ll of the rights of private landowners

8
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(Section S cont'd)

and tenants under state trespass laws and other applicable

provisions.

(4) All hunting pursuant to this section shall
‘be in accordance with the licensing and tagging procedures.set

forth in section 7 below.

b. The Subsistence Sunplx, In addition to the

Tribe's right to harvest deer and elk as set forth above, the
State shall make available to the Tribe, at the Tribe's option,
a substaﬁtial portion of the deer and elk carcasses receivéd by
State agencies in Lincoln County. The State shall promptly
advise the Tribe of available carcasses. The .Tribe shall be

respaonsible for pickup and any costs for processing.

c. Prohibited Acts. The following acts shall not be

included within the Tribe's special hunting and trapping rights

and are subject to regulation under applicable state .or federal

law:
.(l) The hﬁnting p;_traﬁpiﬁg of animals cother
than deer and.el?; iﬁh:_=. ? b }: s '. .
. (2) Thé use Qf.déer or ;lk méét for commercial
purposes.

(3) The tzking of deer or elk in a geographic
area other than fhat described in'section 5(a) (1), above.

€4) The taking of deer or elk in etcess of the
number spec1f1ed dn this agreement. T

(5) The taking of deer or elk in violation of

any of the limitations set forth in this section 5 or of the

g .
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licensing and tagging provisions, as set forth in section 7

below.

6. Trapping and Cultural Gathering. The Tribe shail have
no special trapping rights. The Tribe and its members shall
have the Tight to gather eels (lampreys), seaweed, and fresh
water mussels within Lincoln County for non-commercial uses
subject to the State's right to regulate for conservation pur-
poses. Gatheting'of sea anemones, rock oysters (piddocks), and
saltwater mussels by tribal members shall be subject to all |
applicable state lzws, except that upon request of the Tribe,
the Department may jssue special gathering permits which will

provide the Tribe an opportunity to gather these animals within

. Lincoln County for ceremonial and subsistence purpoées. The

Department ‘shall designate the number of special gathering

permits to be issued annually, the quantity of animals to be
harvested, size limits, gear, degréee of allowable removal, and

area of harvest. A ﬁalid‘tribal license issued pursuant to this
agreement may be used 1n lleu of any personal use state license
that may be requlred for such vatherlnc of the above listed
species and clams.

7. Licensing and Tagging System. The Tribe and its

members shall not exercise any of the special tights provided
for in this agreement to harvest salmon, deer, or elk (referred
to as "animals" in this section), except pursuant to %hé terms
of this section. Any person who has not complied fﬁlly with the
provisions of this section shall be subject to prosecution under

13

10
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state law. Except for the provisions of this section, no state
licenses or tags shall be required for animals taken pursuant to
this agreement. . -

. a. Every tribal member exercising tribal fishing or
hunting rights shall have in possession a valid tribal licénse
(containiﬁg at a minimumlthe member's name, photograph, and en-
rollment number) and a valid tag issued pursuant to this section -
for the type of animal being sought.

b, | The State shall annuaily issue without charge to
the Tribe 200 salmon tags, 375 deer tags, and 25 combination
tags valid for taking either one deer or ones elk. The Tribe
shall control the issuance of such tags to its members.

c. Whenever an animal is taken, the tag shall be*
promptly filled out by the tribal member and promptly affixed to
the animal. The information listed on the tag shall be provided
to the tribal office within a time.pgriod prescribed by the
Tribe. - ) -

d, The Trlbe shall keep accurate, current records
concerning the number of anlmals taken ‘and the persons to whon
tags have been issued.

e. Any tribal member shall be sdbject to state
regulation under state law if (1) the tribal member does not
have a valid tribal license and a valid applicable tag in pos-
session, (2) a tribal member has not properly filled gﬁt a tag

and affixed it to the animal, or (3) a tribal member has not

complied with all other state tagging, possession, and transportation

Page 11
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Tegulations, so long as they are not inconsistent with this

agreement. _
£. All tribal records-kept pursuant to this section

,Shall be complete and current in all respects, and shall be

1

2

3

4

5 subject to inspection by the State upon reasonable notice.

6 | ' g. If the State beliaves that the tribal licensing
7 and tagging system is inadequate in whole or in part, the State
8 ~ shall so notify the Tribe. The Tribe shall take necessary

9 corrective measures. If the State believes that such corrective
10 measures are inadequate, the State shall negotiate with the

11 Tribe for the assumption of licensing and tagging responsibilities
12 by the State. If agreement is not reached by the parties, the
13 - State may petition the United States District_Court for an order
14 directing that full control of licensing and tagging‘ be assumed

15 by the State until necessary corrective measures have been taken

16 by the Tribe.

17 8. Relationship of this Agreement to the Establishment of

18 =z Tribal Reservation.

iQ a. This agreemeﬁt.'sh.all contain the exc-lusive defini-
20 tion of tribal hunting, fishing, trapping, ‘and gathering rights.
21 The creation of a tribal reservation, or-~the -addition of ]_.a'ndsﬂr
22 to 'ar'z'existing Teservation, ishall not in any way add to or
23 detrict from the provisions of this .agreement. All hunting,
24 f£ishing, trapping, and gai:herin’,:g by the Tribe,.on or :ff any
25 tribal reservation or .lands of any tribal member, shall be in

26 accordance with the terms of this agreement.

Page 12
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1 | ' b. The State shall have the rtight, subject to the
specific provisions of this egreement, to manage all fish and
wildlife resources on the tribal l_'esei'vation, in accordance with
@pplicable provisions of Oregon law./

€. The Tribe intends tao leave 1ts reservation 0pen

2

3

4

S

6 to the publlc for hunting and fishing and general recreation.

7 The Tribe does not, however, waive any of its rights to close -
8 all or part of the reservation when necessary in the future. If
9 there ‘is to be e.ny closure, or partial closure, the Tribe shall
10 consult with the Department before taking action. If the Tribe
11 acauires any land canteining any watercourse on which there is

12 now a public right to float or fish from a boat, such public

13 -right shall be unaffected by the acquisition of such lands.

14 4. Whenever the Tribe plans to engage in any activity
1S for which a2 permit would normaily be 1:equired from the Depa.r{:ment;
16 the Tribe shall consult with the Department and meet the minimum

17 standards established by the Department for such activities.

13 e. - The Tribe agrees that-it w:.ll meet minimum standards

19 established by state-and -'-loca1~1aws-for Tesource development"

20 activities including but not limited to water development,- £ill

21 and removal, and timber harvesting. The parties recognize that
22 the Tribe intends to use most of its reservation for the purpose
23 of harvesting timber. The Tribe shall conduct land use planning
'24 in an environmentally sound manner generally con515tent with

25 state and local land use planning goals.

26 9. Effective Date of Agreement. No part of this agreement

Page 153




S v

O 60 NN o » H N -

e
Q

11

13
14
15

16

17
18
19
20
21

22

23
24
25
26

Page

v(Section 8 cont'd)

o b
-
- 2 3
o W

shall be effective until this agreement is approved by the
United States District Court and merged into a final and per-

manent injunction issued by such Court. - If such action is taken

by the Court, the provisions relating to subsistence fish

(section 4(b), above) and sub§istence game (section 5(b), above)
shall go into effect immediately; the provisions relating to the
cultural fishery (section 4(a), above), cultural hunting (sectiomn-
S(a),'above), and cﬁltural gathering (section 6, above) shall go
into effect 30 days after the Tribe notifies the State in writing
of the establishment of its licensing and tﬁgging procedures

(section 7, above). [/ [/ /

14
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